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M/s. AS PER ORDER
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
theo,ne may be against such order, to the appropriate authority in the following way :

\~ 'fi-<¢1'< q)"f :_fRT!ffUT~ :
Revision application to Government of India :
(@) a4q Gura zrcan 3#f@,fu, 1994 cBl" 't:TRT 3inf Ra sag ng m#i a a
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) <TTG +=rrcl" c#l" mR m ii ura ft zrf #tar fa4t rrrIr m 3lrlf cblx'lill'i
j q fa#t qurIF a aw qusrIr ima urdgf ii, zu fat osrIr u Tuer a
"'qffi" % fcITTf} cblx-&l'i ff 1IT ~ ~O,§Jlll'< ff °ITT +=rfcl" cBl" ~ cB°~~°ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) ra a as Rh#t z; u qr i Pillffaa +=rrcl" TR m +=rrcl" cB" fctPll-11°1 if~~
~ +=rrcl" -qx \:Itel I c(.-j ~ cB" ~ cB" llll=@ "ti' \JIT '+[ffif a are fa#t l, ur var i Pl lllfad
r
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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mG 'B fclm~ (.=f.2) 1998 tfffi 109 &lxT~ ~ TJ-q 'ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3(l!IG1 ~ (~) PllP-11qcr1"1, 2001 cB" ~ 9 cB" 3@T@ fclP!Fcfcc: >fCf5f fflT
~-a -if m m=a-m lf, ~~ cB' m=a- ~~~'ff cWf -i,rn cB' 'lfrm ~-~ ~
~ ~ c#I" m-m m=a-m re; Ufa ~ fci5m "GfAT ~ I ~ m~ ~ ~- cpT

jl!.-cll!;/ft~ cB' 3@T@ tTNT 35-~ -if~ tffI" cB' 'T1cfR cB' ~ cB' m~ tl"~-6 ~ c#I" m
ft at# aRkg I

The above application shall· be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rfcl'111 ~mrr urzi iaa card u) zua a or m ~ 200/~m 'TIBR a6t unrg oil usf ica y Garg a vnr st m 10001- c#I" m :fRfR c#I"
Glg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tar zyc, a€hr 3nlgen yala 3rf)arr =nrzn@raw # ,R aft­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #tr3rai gcea rf@fr, 1944 c#I" tTNT 35"- uo~/35-~ cB' 3@<@:­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affaar qearia i#fer ft ma tr zyca, 4ta Uqraa gc vi ara
~~mt fcmisr LJlf<lcBI -m=c ~ .=f. 3. 3lR. • gz, =#{ fcRt al g

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
_ R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(~) '3crafc;JRsla qRmc: 2 (1) cp aag rarm alt 3rfta, sf)al #k ma fl
gca, a#ta sari zres vi hara or4l#tu nrzarf@raw (fez) #t ufa eh#ta 4)fear,
'1H$l-lcllci!IC: if 3it-20, qea srRra sag, aruf 7r, ~l:P-IC:lci!IC:-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) a€tu snra ze (sr8ha) Rrmla#), 2001 c#I" tTNT 6 cB' 3@T@ >fCf5f ~--~-3 -if~
fa; 3rgar 3rat#tr nrznf@rasoi at n{ 3ft fa srft fg mg Grat st a uRi fea
ueist zrca #kt is, ans #t l=frT 3m "c,J"lTflIT ·Tur uifn I; 5 Garg ITaa t -eJ6T
~ 1 ooo /- #h 3hurt stfj uei surd zca at i, nu #t air it Gann ·n uif
T; 5 al IT 50 Gld lq or at u; 5ooo/- #h 3#ft a)ft 1 \JJ6T ~~ c#I" l=JPT,
&!:fM c#I" nit 3il Gama mar fr u; 5o C1Rsf IT Ga vnr & asi nu; 1oooo/- m
~mrfr I c#I" Lim, fll3lllcb xfGH-clx cB' "Jl1, 'ff ~~IFcl-ici ~ ~ cB' xt)q iier t \i'fm I ~
grU eIt # ft TR@a x-114'11 Pleb a)-=::r cB" ~ c#I" wm cpf m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/:-, Rs.5,000/- and Rs.10,000/­
where amount of duty I penalty/ demand I refund is upto 5,sa~;• 5~l!]a·c~~<r5,0 Lac and above 50 Lac
respectively in the form of crossed bank draft in favq~~<?.fA's~U;!~egistar of a branch of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) .....llllll61ll ~~1970 <-Tm wfmf c#l"~-1 * 3RfT@~~~
s 3a zu am#gt znenfenf fufu qf@art a am?z r?tan st ya uR tf<
xi1.6.50 W c!5T urzurczu zyca feaz car @tr aRe I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) za oil iif@ermii at fiuaa fuii Rt zit ft er onaffa far urar &
it v#a zyca, 4ta sqraa zgca vi hara a4l#hr +nznf@raw (araffaf@) fr4, 1982 lf
Rf8a at
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ftrca, ac4trsra rsvi hara 3rflfhr nf@rawr(aflaa) # 1fr 34)iiamaii
ac4hr sen sra 3rf@Ga, &y Rt nr 3sa 3iaafa faehzriz-) 3rf@fGuerg(sy Rt

.:,

vicar9) f@aria: €.e.a°g sit Rr fa4hr 3f@fez1a, £&&y Rr err z3 # siaiirhara at aftraft
nr&, aar fefar{~-mlrsir #Gr3fGarf?, arr fazrIr c); 3fa"ara _;im ~~~
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hckzr3era area viharah 3fa"ara" ;JFf fcn'Q' "JTV ~!Vcfi',, if~ ~r@rc;ri.:, .:,

(i) tTm 11 it c); 3fa"ara~~
(ii) cl smr t r s{ m-ra ml'
(iii) aalz sm fern1a4) a fa# 6 c); 3fa"ara ~~

--> 37itarfzfasqrhman fa#hr (i. 2)~.2014 'ij;' 3ITTF3f ~~ fcITTft~~cli'
m=rar~~~Vci' 31'1rncii)-m-t'a'l'ffellFT1

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) .~~r 'ij;' 11ftt 31'lrn~cli'-m:ra=r~ ~~ 3TmrT ~~m GtJs fclc11Ra ~ tft 1IP'l' fcf;"t!'aYV~~
cli' 10% 3fJ@1ai'tR 3ITT'sgi#a avs fcl c11Ra ~ oil'GtJs cli' 10% 3fJ@1ai'tR cfi'r -;;rr~~ I

3 .3

(6)(i). In view of above, an appeal against ~~~t~f~hall lie before the_ Tri_bunal on
payment of 10% of the duty demanded wher:e~qqjyRotJh1t~ and penalty are m dispute, or
penalty, where penalty alone is in dispute/'(?·:··/·;;;~~l~ .
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ORDER-IN-APPEAL

Two appeals have been filed as detailed below:
Sr. Name of the appellant 010 No. and date Appeal No.
No.
I Grace Casting Limited AHM-STX-003-ADC-MLM-42- 31/Ahd-III/2016-17

15-16 dated 31.1.2016
2 Vidhyutbhai -do­ 32/Ahd-III/2016-17

Vinodchandra Kapadia

Both the appeals are against the same impugned original order dated 31.1.2016 passed by

the Additional Commissioner, Central Excise, Ahmedabad-III Commissionerate. The issue

being similar, both the appeals are being taken up in this OIA.

Appellant

the following grounds:

3. Additional Commissioner, Central Excise, Ahmedabad-III, [for short ­
'adjudicating authority'] confirmed the demand along with interest and also imposed

penalty on both the appellant and appellant-2.

0

0

Feeling aggrieved, both the appellant and appellant-2 have filed appeals on

2. Briefly, the facts are that DGCEI carried out a search on M/s. Vishal

Engineering, M/s.~Jindal Ispat and M/s Vishal Casteels, engaged in the manufacture of MS

Ingots. Documents seized during the search revealed that these manufacturers had

clandestinely cleared M S Ingots, without invoices and without payment of Central Excise

duty, to various units, including Mis. Grace Casting Limited [for short 'appellant'].

Investigations were thereafter conducted against the three manufacturers and the appellant.

A notice was subsequently issued to the appellant, inter-alia, alleging that they had

manufactured and cleared TMT bars, Round bars, Square Bars,, MS Angles, channels, etc

from MS ingots received from the aforementioned three manufacturers and had thereafter

cleared it without invoices and without payment of Central Excise duty. The notice
1

therefore, demanded Central Excise duty of Rs. 7.07 lacs along with interest on 245 MTs of

TMT bars, Round bars, Square Bars,, MS Angles, channels, allegedly manufactured.

Penalty was also proposed on the appellant and Shri Vidyut Kapadia, Director [for short ­
'appellant 2'].

4.

• Observance of principles of natural justice contemplates an opportunity to cross examine
the co-accused, witness and person whose statements are relied upon; that the entire case
was based on statements and therefore to bring out vital facts, cross examination was
requested, which was not granted;

• that there is no material evidence ofgoods received by appellants from the said three firms;
• that as far as cross examination is concerned, they wish to rely on the case of Rajendra

Bajaj [2010235) ELT 165], Premier Alloys Limited [2016(328)/ELT 567], R M Brothers
[2015(328) ELT 124], Gujarat Cypromet [2013289jpLT"467], Slotco Steel Products

-.·, ­
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[2015(327) ELT 596], Chander Gauba [2015(327) ELT 506], Kurele Pan Products
[2014(307) ELT 42], Basudev Garg [2013(294) ELT 353];

• the adjudicating authority has disregarded the contentions and ratio ofdecisions relied upon
by the appellants;

• that no inquiry or investigation was carried out at the appellants end; there is no evidence of
illicit clearance of goods; that it is not clear as to whom cash payment was made and who
made such payment;

• that there was no direct correlation ofpayment ofcash to the supply ofgoods;
• that there is no admission of illicit purchase by the authorized representative of the

appellant; that there is no evidence or any material to prove the illicit purchase of goods,
leave apart clearance ofgoods without payment ofduty;

• that it is a settled law that third party document cannot be relied upon to establish illict
removal;

• that they wish to rely on the case of Pubjab Fibres[2002(14l) ELT 819], Durolam Limited
[2007(212) ELT.419], Tetra Plastics Private Limited [2008(227) ELT 74], Rama Shyama
Papers [2004(168) ELT 494], R M Brothers [2015(328) ELT 124], Sanghamitra Cotton
Mills [2004(163) ELT 472] and Haryana Petrochemicals [2002(149) ELT 902].

Appellant-2

•. the penalty has been imposed on the basis ofgrounds mentioned in the notice;
• that before imposition of penalty under rule 26 the person should have been found guilty of

having dealt with the gods in the manner specified in the rule;
• that there is no allegation in the show cause notice that appellant had dealt with any goods

which was liable to confiscation;
• Department has not brought any evidence ofillicit clearance by the appellant;
o adjudicating authority has imposed penalty without establishing illicit clearance by the

appellant or appellant-2;
• no statement was taken ofappellant-2;
• · that when charges ofclandestine removal cannot be confirmed on the basis of presumption,

implicating the appellant based on far too many assumptions is against the law.

5. Personal hearing in the matter was held on 09.01.2017. Shri P.G.Mehta,

Advocate, appeared on behalf of both the appellant and appellant-2, and reiterated the

arguments made in the grounds of appeal.

0 6. I have gone through the facts of the case, the grounds of appeal and the oral

averments, raised during the course of personal hearing.

7. The short question to be decided is whether the appellant is liable to pay duty in

respect of clandestine removal and whether both the appellant and appellant-2 are liable to

penalty.

8. The adjudicating authority, vide the impugned OIO has confirmed the demand

on the following grounds:
• search at the premises of MIs. Vishal Engineering, Mis. Jindal Ispat and MIs Vishal

Casteels revealed that they were clearing MS Ingots without the cover of invoices;
6

• the corroborative evidence suggests that the diary seized is genuine and contains truthful
reflection ofall transaction forMS Ingots made by the aforementioned three units;

• since the appellant was not engaged in trading, the inputs received without the cover of
invoice from the three units were utilized for manufacture of final products which were not
accounted for and cleared without payment of duty; ~~

I~•J,'01:>_::.,.:·.::.i,:~~\,~·i~\l5& sos s
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• the above confirmation of facts is indicative of clandestine clearance of MS Ingots to
various mat1ufacturers including those made to the appellant;

• that there is no categorical denial ofreceipt ofthe material but only a statement that it is not
reflected in their records.

9. I have briefly laid out the facts in para 2 supra. The allegation against the

appellant is that [a] they had received inputs i.e. MS Ingots from three manufacturers,

without any invoice and on which no excise duty was paid; and [b] that these inputs were

used by the appellant in the manufacture of final product, which was clandestinely removed

without payment of central excise duty and without the cover of invoices.

10. As far as [a] supra goes, I find that the department has put forth a plethora of

evidences to substantiate the charge that the three manufacturers had cleared MS ingots to

various persons including the appellant, clandestinely. The appellant it is further alleged

used these goods to further manufacture final products which thereafter, were clandestinely

removed without payment of duty. As the dispute before me is pertaining to demand in

respect of clearance of final product, clandestinely by the appellant, I am interested only in

so as far as [b] supra, is concerned. The clearance of MS ingots is anyway covered in a

separate proceeding.

11. Hence, my findings would be restricted to [b] supra only. I find that the

documents seized by DGCEI, revealed that the appellant had booked 13 saudas, for supply
of 900 MT of materials, of which 12 saudas were completed and 850 MT of material was

supplied to the appellant. Of these 600 MT was under cover of invoices. The remaining

250 MTs, it is alleged, were supplied to the appellant, without any invoices or without

payment of central excise duty. I find that the show cause notice [on page 41, para 7.2.1],

has alleged that the appellant had received 250 MTs of MS Ingots from the three firms

during the period from 11.1.2010 to 29.3.2010; that they had manufactured and cleared 245

MTs of TMT bars, round bars, square bars, MS Angles/Channels etc. after considering a

melting loss and end cutting of 2%; that the sale proceeds were received in cash ; that the

valuation was arrived on the basis of landed cost of MS ingots + average value addition @

Rs. 5000 per ton. The show cause notice thereafter, lists the contraventions of the various

provisions. The show cause notice [on page 3 5] also lists the free translation of a statement

recorded of Shri S B Patel, authorized signatory of the appellant wherein he states that these

purchases are not reflected in their records; that they had purchased only 600 MT from Mis.
Vishal Engineering, Daman, Mis. Jalaram Ispat, Daman and Mis. Vishal Casteels, Silvassa.

12. The appellant in his appeal has stated that there was no acceptance that the

inputs said to have been clandestinely removed, were received by them; that there is no

investigation conducted regarding manufacture of final_ pfoclt1F~~'-b}t::the appellant and
/1.. "..·
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contention raised. Department has adduced no evidence as to what was manufactured. All

the final products of the appellant have been listed to have been manufactured. There is no

evidence produced as to whom the allegedly manufactured goods were supplied. Further,

there is no evidence in respect of the final goods having been transported. There is no

financial flow/investigation. There is no con·elation drawn with electricity consumption to

link it with production.

"
13. Time and again, it has been held by the Hon'ble Tribunal that cases relating to

illicit removal/clandestine removal are required to be proved by producing sufficient and

tangible evidence and that the appreciation of evidence has to be done after looking into the

facts and circumstance of that case. In the case before me, while evidences have been

collated in respect of clearances of inputs from the three manufacturers to the appellant, I

find that there is no evidence on record to substantiate the allegation of manufacture and

clearance of final product by the appellant. While clearances of inputs from the three

manufacturers to the appellant, is part of a separate proceeding, even assuming that MS

ingots, which are inputs for the appellant have been received by the appellant, it was

incumbent to further investigate the production and clearance portion. Evidences were

required to be gathered to bolster the case/substantiate the allegation. On going through the

proceedings till now, I find that there is nothing on record, in this regard. I find that only

one statement is recorded in respect of the appellant, that too wherein the authorized

signatory, has denied everything. Central Excise duty cannot be demanded on the final

products, without [a] first establishing manufacture of the finished goods out of the illicitly

removed inputs; and [b]subsequently, proving that these manufactured excisable goods

were cleared without the cover of invoice and without payment of duty [i.e. clandestinely].

As far as both [a] and [b] are concerned, there is nothing on record to positively conclude

that the goods were manufactured and that subsequently these manufactured goods were

Q cleared without payment of duty.

14. In cases where clandestine clearances or illicit removal is involved, it is but

natural that things cannot be proved with mathematical accuracy. I am also aware of the

fact that in such cases, the perpetrators do not keep any trail to hoodwink the investigators,

in case they are caught. However, after having said so, it is still the onus of the department

to prove the allegations based on the principle of preponderance of probability. The

Hon'ble Supreme Court in the case of D. Bhoormul {2002-TIOL-253-SC-CUS], on the question

of proof, in a smuggling case relating to Customs has stated as follows :

This is afundamental rule relating to proofin all criminal or quasi-criminalproceedings, where
there is no statutory provision to the contrary. But in appreciating its scope and the nature of
the onus cast by it, we must pay due regard to other kindred principles, no lessfundamental, or
universal application. One ofthem is that the prosecution or the Department is not required to
prove its case with mathematical precision to a demonstrable degree; for, in all human affairs
absolute certainty is a myth, and as ProfBrettfelicitously puts it-"all exactness is a fake". EI
Dorado ofabsolute Proofbeing unattainable, the law, gscepts,f,qf;;J/,;;_f?-robability as a working
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substitute in this work-a-day world The law does not require the prosecution to prove the
impossible. All that it requires is the establishment ofsuch a degree ofprobability that a prudent
man may, on its basis. believe in the existence of the fact in issue. Thus· legal proof is not
necessarily perfect proof often it is nothing more than a prudent man's estimate as to the
probabilities ofthe case.

[emphasis supplied]

Hence, even in cases of clandestine removal, there has to be some evidences to corroborate

the allegation that the inputs received without invoices and payment of duty, were in-fact

used in the manufacture of final products which were subsequently clandestinely removed.

I find that no such evidence has been placed on record to substantiate such grave allegation.

There are just assumptions and surmises. It is well known that demand in respect of

clandestine removal cannot be upheld solely on the basis of assumptions and surmises.

15. The Hon'ble Tribunal has upheld the charge of clandestine removal in 0
numerous cases. I would like to refer to a couple of these judgements, viz.:

[a] Moontex Dyeing and Printing [2007(215) ELT 46]. The Hon'ble Tribunal in this case upheld
tlie charge ofclandestine removal as 16 out of the 40 recipient of goods, alleged to have been
clandestinely removed had voluntarily given statement of receipt of the said goods.

[b] Global Spin Weave Limited[2006 (193) ELT 478]. The Hon'ble Tribunal in this case upheld
the charge of clandestine removal of goods since the production alleged by the department,
matched with entries in the private records.

No evidence whatsoever, has been produced/placed on record to even mildly

suggest that the goods were produced and thereafter cleared without payment of duty.

Therefore, I feel that the department has failed to discharge its onus after alleging that the

goods have been manufactured out of the illicitly received inputs and that these

manufactured excisable goods were clandestinely cleared without the cover of invoices and

without payment of duty. The case therefore, fails.

16. As the allegations of the revenue do not hold, as held supra, I do not find any

point in discussing the other averments raised by the appellant. As far as penalty against

appellant 2 is concerned, since the Revenue has failed to prove the charges, the question of

imposing penalty on appellant 2, does not arise. In view of the foregoing, the penalty

imposed on the appellant 2 is set aside.

17. In view of the foregoing, the OIO is set aside and the appeals filed by appellant
and appellant 2 are upheld.
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The appeal filed by the appellants stand disposed of in above terms.
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Date: 23/1/2017

Attested

%
Superintendent (Appeal-I)
Central Excise, Ahmedabad
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BYRPAD.

o
To,

Mis. Grace Castings Limited,
Sur. No. 188 & 189, KaranNagar,
Kalo!-Kadi Road, Tal Kadi,
District Mehsana.

Shri Vidhyutbhai Vinodchandra Kapadia
Director ofM/s. Grace Castings Limited,
Sur. No. 188 & 189, KaranNagar,
Kalol-Kadi Road, Tal Kadi,
District Mehsana.

$

Copy to:
1. The ChiefCommissioner ofCentral Excise, Ahmedabad.
2. The Commissioner ofCentral Excise, Ahmedabad-III.
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III.
4. TheDeputy/ Assistant Commissioner, Central Excise, Kadi Division, Ahmedabad-III.
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